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A body of literature exists 
extolling the benefits of 
structuring and operat-

ing nonprofit organizations using 
a franchise-like format.1 
Although the nonprofit literature 
often eschews the word franchise 
in favor of the word federation as 
the preferred label,2 the terms are 
used synonymously for what 
would be recognized as an arche-
typal franchise: a central organi-
zation that licenses its trademark 
or service mark to independent, 
local operators who, using for-
mats and programs established 
by the central organization, pro-
vide services associated with the 
organization’s mark. In return, 
the local operators pay fees or 
other forms of consideration to 
the central organization. Many 
well-known nonprofit organizations 
are organized along these lines.3 
What has not been addressed in 
either the nonprofit or the legal 
literature, however, is the application of state and federal 
franchise laws to those nonprofits choosing to utilize a fran-
chise format. Decisional law, too, has been nonexistent on 
the topic. 

Recently, the U.S. Court of Appeals for the Seventh Cir-
cuit handed down a pair of decisions in Girl Scouts of Mani-
tou Council, Inc. v. Girl Scouts of the United States of 
America,4 addressing the application of the Wisconsin Fair 
Dealership Law (WFDL)5 to the relationship between two 
nonprofits: the Girl Scouts of the United States of America 
(GSUSA) and one of its local councils. The WFDL, which 
pulls within its coverage a broad swath of both dealerships 
and franchises, was found by the court to possess no express 
or implied exemption for nonprofits. Accordingly, the 
WFDL’s prohibition of cancellations, terminations, nonre-
newals, or changes to the competitive circumstances of a 
“dealership” without “good cause” was fully applicable to 
GSUSA’s effort to eliminate a local council as part of GSU-

SA’s nationwide restructuring of councils. Girl Scouts, the 
court found, was “not readily distinguishable from Dunkin’ 
Doughnuts.”6 

The Girl Scouts case serves as a wake-up call to the seg-
ment of the nonprofit sector that operates within a franchise 
framework. The Seventh Circuit’s holdings, have broad 
implications for nonprofits operating in any state that has an 
applicable franchise or dealership statute. Further, though 
the WFDL is a “relationship law” (i.e., one regulating vari-
ous aspects of an ongoing franchise relationship, including 
its renewal, transfer, and termination), there is no reason 
that the court’s analysis is not equally applicable to a state’s 
“registration and disclosure law” (i.e., one regulating the 
offer and sale of a franchise).7 This article will analyze the 
Girl Scouts decisions and their potential impact on nonprof-
its operating in states having similar regulatory schemes. 

The Girl Scouts case also serves as a convenient premise 
for examining the application of the Federal Trade Commis-
sion’s Disclosure Requirements and Prohibitions Concern-
ing Franchising (FTC Franchise Rule, FTC Rule, or 
Franchise Rule)8 to nonprofits. Since its promulgation in 
1978, the FTC has chosen not to apply the Franchise Rule 
when both the “franchisor” and the “franchisee” are non-
profits. That choice, however, is not dictated by the language 
of the Franchise Rule or the FTC Act.9 Rather, it is a func-
tion of the FTC not presently enforcing the limits of its juris-
diction over nonprofits engaged in franchising. This article 
explores and questions the rationale for that choice. 

WFDL: Applicability to Nonprofits
The terms franchise and dealership are statutorily defined, and 
those definitions differ from state to state. Whether the par-
ties’ relationship qualifies as a franchise or a dealership under 
these statutes requires a factual determination of such things 
as whether the alleged franchisor has granted the putative 
franchisee the right to sell or distribute goods or services; 
whether that grant is accompanied by a license to use the 
grantor’s trade mark, service mark, or other brand identifica-
tion; whether the relationship between the parties reveals a 
sufficient level of involvement or control by the grantor over 
the grantee’s operations to rise to the level of a “marketing 
plan” or a “community of interest”; and whether any consid-
eration paid by the grantee to the grantor is both in an amount 
and of a type to qualify as a “franchise fee.”10 

The Girl Scouts litigation presented the first opportunity 
for an appellate court to determine if the relationship 
between two nonprofit corporations could satisfy these defi-
nitions.11 Addressing the specific definition of dealership 
contained in the WFDL, the court determined that there 
was full coverage. Because the court’s inquiry was, and in 
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these types of inquiries generally is, heavily fact driven, we 
will spend some time here on the facts developed in Girl 
Scouts. These facts reveal many similarities between Girl 
Scouts and other nonprofit organizations. The Girl Scouts 
organization is not unique.

Structure of Girl Scouting
Girl Scouts of the United States of America is a congressio-
nally chartered nonprofit corporation whose stated purpose is 
“to promote the qualities of truth, loyalty, helpfulness, friend-
liness, courtesy, purity, kindness, obedience, cheerfulness, 
thriftiness, and kindred virtues among girls.”12 GSUSA dis-
seminates Girl Scouting throughout the United Sates through 
a network of local councils. In 2005, there were 315 such 
councils, each standing as an independent nonprofit corpora-
tion “governed by its own independent board of directors, 
employ[ing] its own officers and professional staff, and [being 
solely] responsible for its own financial health.”13 

GSUSA issues charters to councils in consideration for 
payment of a nominal fee. The terms of the charter, and the 
numerous organizational documents that the charter incor-
porates by reference, constitute the contract between the 
parties and define the parties’ relationship.14 The charter’s 
provisions include, among other things, detailed standards 
and criteria by which a council’s performance is judged; pro-
cedures for how charters are renewed or terminated; and 
procedures for how a council’s territory, or “jurisdiction,” 
can be enlarged or contracted.15 Each council’s charter 
establishes an exclusive territory within which GSUSA 
grants the council “the right to develop, manage, and main-
tain Girl Scouting,” including the right to use the Girl Scouts 
name and proprietary marks.16

Manitou Council became a chartered Girl Scouts council 
in 1950, and its charter was routinely renewed every few 
years thereafter.17 Its charter granted Manitou Council a 
jurisdiction covering all or parts of seven counties in eastern 
Wisconsin. In 2008, the council had more than 7,000 mem-
bers.18 It is engaged in no business other than Girl Scouting. 
It operates exclusively using the Girl Scouts brand.19

As the Seventh Circuit found, “‘Girl Scouting’ is big busi-
ness.”20 At the national level, “GSUSA reported . . . revenues 
of nearly $123 million” in its fiscal year 2006. Of that sum, 
$35 million came from the membership dues collected and 
passed on by the local councils. Another $13.5 million came 
from GSUSA’s wholesale sale of Girl Scout branded mer-
chandise to the councils.21 Not included in these numbers are 
any direct revenues from sales of the famous Girl Scout cook-
ies. Although GSUSA earns a royalty from the bakeries it 
licenses to produce those cookies, the councils for which 
cookie sales are made retain all cookie sales revenue.22

Manitou Council, too, is a substantial enterprise. It 
employs a full-time staff of seventeen people. Its operations 
are conducted out of a building it built and owns, valued in 
excess of $3 million. Additionally, Manitou Council owns 
two camps, collectively valued in excess of $12 million, 
which encompass 380 acres of land and which feature more 
than forty buildings and an Olympic-sized swimming pool. 

From its cookie sales alone, Manitou Council earns more 
than $1 million annually. The balance of its revenues come 
from private donations, the sale of other Girl Scout mer-
chandise, camp fees, and returns on investments in its 
reserve funds.23

GSUSA’s Nationwide Reorganization
In 2005, GSUSA concluded that a “fundamental transforma-
tion” of its organization was necessary for it to remain viable 
and relevant. Through a strategy it called “realignment,” 
GSUSA set in motion a plan that would reduce the nationwide 
number of councils by nearly two-thirds—from 315 to 109—by 
the end of 2009. Realignment called for the merger of existing 
councils into new, larger, “high-capacity” councils. GSUSA 
claimed that these larger councils “would no longer compete 
for top local sponsors and media attention, would have the 
resources to hire professionally trained staff members, and 
would be positioned to take advantage of economies of scale in 
programming, training, fund-raising, and branding.” In Wis-
consin, realignment meant the creation of three new, super-
sized councils out of the fifteen councils then serving the state 
and the upper peninsula of Michigan. Manitou Council would 
be divided into three pieces, with approximately 60 percent of 
its territory used to supplement the newly formed council to the 
north of Manitou Council and the balance of its territory 
divided between the two newly created councils to the south 
and west. Manitou Council’s voluntary board and paid staff  
would be disbanded. For no consideration, Manitou’s substan-
tial real and personal property assets, and its considerable 
goodwill in the community, would be split up and delivered to 
the three newly created councils.24

After conducting due diligence, Manitou Council’s board 
concluded that realignment was not in its best interest. When 
Manitou Council refused to execute documents that would 
effectuate the forced mergers, GSUSA initiated a series of 
charter procedures culminating in the adoption of a resolu-
tion that ordered the transfer of 60 percent of Manitou Coun-
cil’s jurisdiction to the northern council.25

Other than Manitou Council’s refusal to commit hara-
kiri and merge itself out of existence, GSUSA did not assert 
that Manitou Council was a nonperforming or underper-
forming council.26 To the contrary, GSUSA acknowledged 
throughout the litigation that Manitou Council was very 
successful. By any measure used for judging a council’s per-
formance, Manitou Council was one of the best.

Girl Scouts I
Manitou Council filed suit in the Eastern District of Wiscon-
sin, seeking preliminary and permanent injunctions to pre-
vent any changes to its jurisdiction or charter.27 Manitou 
Council alleged violations of the WFDL, breach of contract, 
and various commercial torts.28 The WFDL provides that no 
“grantor, directly, or through any officer, agent or employee, 
may terminate, cancel, fail to renew or substantially change 
the competitive circumstances of a dealership agreement 
without good cause.”29

The district court denied the motion for preliminary 
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injunction, finding that the loss of 60 percent or more of the 
council’s territory, membership, and revenues would cause 
no irreparable harm.30 The district court chose not to 
address, with one exception, the likelihood of Manitou 
Council’s ultimate success on its various claims. The excep-
tion was Manitou Council’s WFDL claim. The court was 
forced to address that claim because the WFDL, in addition 
to authorizing civil suits for damages, expressly provides for 
injunctive relief when a violation has occurred.31 Further, 
the statute mandates that, in the face of a violation, irrepa-
rable harm is presumed.32 

The district court made short work, however, of the 
WFDL claim. Without stating or addressing the express 
definition of dealership contained in the WFDL,33 the court 
concluded that it would not adopt an “expansive interpreta-
tion” of the term and would not “improperly expand ‘the 
commonsense application’ of [the WFDL]” to a nonprofit.34 
Accordingly, the district court concluded that there was no 
likely coverage under the WFDL and the statutory pre-
sumption of irreparable harm was not in play.35 

On appeal, the Seventh Circuit did what the district court 
failed to do: it looked at the actual words of the statute and 
the statute’s definition of dealership. “It matters not,” the 
Seventh Circuit stated, “whether we would call Girl Scouts 
‘dealers’ in everyday conversation; what matters is only how 
the statute defines the term, and the activities of Manitou 
clearly fall within its definition.”36

This articulation of how courts read and apply statutes, 
i.e., that the words of the statute matter, is perhaps the single 
most important take-away for all nonprofits adopting a 
franchise business format. That a nonprofit considers itself 
something other than a franchisor or has never called its 
business model a franchise is irrelevant to a determination 
of whether a franchise relationship exists. Whether or not 
there is a franchise under the law will be determined by the 
particulars of the nonprofit’s business relationships and 
whether those particulars fall within or without a specific 
statutory definition. In Girl Scouts I, the court makes clear 
that nonprofits are subject to the same statutory rules of 
construction as their for-profit counterparts.37

Although seemingly uncontroversial, GSUSA fought 
against this text-based approach to the interpretation and 
application of the WFDL. GSUSA insisted that the councils 
and the courts surrender to the “halo” effect of being a non-
profit,38 reasoning that its nonprofit mission to educate girls 
was somehow beyond the reach of dealership and franchise 
laws.39 The rationale for that position was, to use the court’s 
words, “murky.”40

[W]e remain guided by the statute. The WFDL expresses no 
concern for the “mission” or other motivation underlying the 
sales in question; it asks only whether sales occur. Nor does the 
statute draw any distinction between “for‑profit” and “not‑for‑
profit” entities. Its stated concern is with “fair business rela-
tions,” Wis. Stat. § 135.025(2)(a) (emphasis added), and it is 
beyond dispute that nonprofit corporations can be substan-
tial businesses.41

It is likely that many (perhaps most) nonprofits operate 
under a similar ingrained belief. The Girl Scouts case requires 
nonprofits and their advisers to reevaluate that belief and to 
examine carefully the legal effects of the federations and other 
business models that they have established, or might wish to 
establish, with their local, nonprofit affiliates.

The Seventh Circuit found no blanket exemption for non-
profits in the WFDL.42 It applies broadly to any “person,” 
which the WFDL defines as “a natural person, partnership, 
joint venture, corporation or other entity.”43 Although the 
statute expressly excludes certain categories of businesses 
from its reach (e.g., motor vehicle dealers and distributors, 
insurance, and door-to-door sales), nonprofits are not among 
them.44

Guided by the statute’s “plain language,”45 the Seventh 
Circuit moved methodically through the definition of dealer-
ship and applied the facts of the case to the definition just as 
it would in any case between for-profits where the existence 

of a franchise or dealership was disputed. The court found 
all three elements of the definition of dealership present. 
First, there was an agreement between the parties.46 Second, 
the council had been granted “the right to sell or distribute 
goods or services, or use a trademark, service mark, logo-
type, advertising or other commercial symbol.” Indeed, the 
court broke this element down into three subparts—the 
presence of any one of which the court reasoned could sat-
isfy this element—and each subpart was found to be present 
in the case before it.47 The council sold and distributed 
goods, in particular, Girl Scout cookies and various other 
Girl Scout merchandise.48 The council distributed services, 
namely, the educational and community services known as 
Girl Scouting.49 And the council made exhaustive use of the 
Girl Scouts name and marks.50 Finally, the court found the 
third element of the definition had been satisfied; that is, that 
there was a “community of interest in the business of offer-
ing, selling, or distributing goods or services at wholesale, 
retail, by lease, agreement or otherwise.”51

Because all three elements were found to have been met, 
the court concluded that Manitou was likely to succeed on 
its WFDL claim and that it was entitled to the statutory pre-
sumption of irreparable harm.52 Accordingly, GSUSA was 
preliminarily enjoined from making any changes to the 
council’s jurisdiction.53

Perhaps the single most important 
 take-away [of Girl Scouts] for 

 all nonprofits adopting a  
franchise  business format— 

the words of the statute matter.
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Girl Scouts II
Following remand to the district court and the development 
of a full factual record, the claims were presented to the dis-
trict court on cross-motions for summary judgment. Adher-
ing to the legal framework established by the court of appeals 
in Girl Scouts I, the district court found that Manitou Council 
had established its WFDL claim and, further, that GSUSA 
had failed to establish a defense of “good cause” for the con-
structive termination it would have wrought upon the council 
though its realignment of the council’s jurisdiction.54 The dis-
trict court nonetheless entered judgment for GSUSA on the 
ground that application of the WFDL here would unconsti-
tutionally interfere with GSUSA’s First Amendment right of 
expressive association.55 The case went back to the Seventh 
Circuit for a second time.

In the first appeal, the court addressed the nuts and bolts 
of the WFDL’s statutory scheme and the application of the 
facts to the statute’s definition of dealership. In the second 
appeal, the court had no need to retread that territory. After 
rejecting GSUSA’s First Amendment argument,56 the court 
returned to the WFDL claim but, this time, with much 
broader, policy-laden brushstrokes. 

The surface appeal of GSUSA’s argument that it and other 
nonprofits are not “commercial” or in “business” is, the court 
stated, outweighed by “the fact that nonprofit enterprises fre-
quently do engage in ‘commercial’ or ‘business’ activities, and 
certainly Girl Scouts do.”57 “From a commercial standpoint,” 
the court continued, “the Girl Scouts are not readily distin-
guishable from Dunkin’ Doughnuts.”58 

No gulf separates the profit from the nonprofit sectors of the 
American economy. There are nonprofit hospitals and for-
profit hospitals, nonprofit colleges and for-profit colleges, and, 
as we have just noted, nonprofit sellers of food and for-profit 
sellers of food. When profit and nonprofit entities compete, 
they are driven by competition to become similar to each 
other. The commercial activity of nonprofits has grown sub-
stantially in recent decades, fueled by an increasing focus on 
revenue maximizing by the boards of these organizations, and 
this growth has stimulated increased competition both among 
nonprofit enterprises and with for-profit ones.

The principal difference between the two types of firm is 
not that nonprofits eschew typical commercial activities such 
as the sale of services—they do not—but that a nonprofit 
enterprise is forbidden to distribute any surplus of revenues 
over expenses as dividends or other income to owners of the 
enterprise, but must apply the surplus to the enterprise’s mis-
sion. That does not seem to alter the incentives of the people 
who run such organizations much, if one may judge from the 
many scandals involving nonprofit colleges and universities, 
which seem to compete for students, faculties, research grants, 
and alumni gifts with a zeal comparable to that of their for-
profit counterparts. “In response to the challenges they are 
facing from the market, nonprofits are internalizing the cul-
ture and techniques of market organizations and making 
them their own.”. . . We have noted that the original stated 
purpose of the national Girl Scout organization in cutting its 

local councils by two-thirds was to effectuate a cost- and reve-
nue-driven “business strategy,” which is a worthy objective but 
no different from the objectives of profit-making firms.59

There being no express exemption in the WFDL for non-
profits, the court declined to read an exception into the law.60 
The district court’s judgment in favor of GSUSA on the 
WFDL claim was reversed.61

The lessons learned from Girl Scouts are straightforward. 
The words of a dealership or franchise statute will be given 
their plain meaning. In the absence of an express exemption 
or exclusion for nonprofits, one will not be read into the stat-
ute. If a statute covers “corporations,” it covers all corpora-
tions, including nonprofits. And when the public policy 
underlying these statutes is to promote fair business rela-
tions between dealers and grantors, to promote the continu-
ation of those relationships on a fair basis, and to protect 
dealers against unfair treatment by grantors who inherently 
have superior economic and bargaining power, those poli-
cies are no less compelling when the business relations are 
between, or include, nonprofits.

Wisconsin’s law is not unique. In the next section we iden-
tify the many statutes having franchise or dealership laws of 
general application. Applying the lessons learned from Girl 
Scouts to these statutes reveals that no state’s law excludes 
nonprofits from their coverage. 

Other Franchise Laws and Nonprofits
Several layers of regulation affect the franchise relationship. 
Twenty states, along with Puerto Rico and the Virgin Islands, 
have enacted laws that, like the WFDL, provide heightened 
protections to franchisees and dealers.62 These protections 
include the franchisee’s right to be terminated only for good 
cause; the right to have the franchise renewed unless good 
cause grounds exist for nonrenewal; the right to receive notice 
of defaults and the opportunity to cure those defaults to 
avoid a termination or nonrenewal;63 and the right to injunc-
tive relief, damages, and attorney fees if the statute has been 
violated by the franchisor.64 Typically, any attempts by the 
franchisor contractually to draft around these or other rights 
created by the statute are declared void as against public pol-
icy.65 As revealed in the Girl Scouts case, these types of rela-
tionship laws can significantly constrain a franchisor’s efforts 
to effectuate fully a desired change within the states where 
these laws are present.

A second layer of regulation, again at the state level, 
comes in the form of statutes that require franchisors to 
make robust disclosures to prospective franchisees in 
advance of offering the sale of a franchise. Fifteen states 
have enacted these disclosure laws.66 All but two of these 
laws also require franchisors to file and register an offering 
circular with the relevant state agency in advance of solicit-
ing prospective franchisees.67

A third layer of regulation exists at the federal level via appli-
cation of the FTC Franchise Rule.68 Like its state franchise dis-
closure law counterparts, the FTC Franchise Rule seeks to 
remedy “a serious informational imbalance between prospec-
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tive franchisees and their franchisors”69 by requiring written 
disclosure of critical information in advance of offering the sale 
of a franchise to a prospective franchisee. The FTC Franchise 
Rule applies in all fifty states and U.S. territories.70

Thus, a business operating within a franchise model must 
potentially navigate compliance with all three levels of state 
and federal regulation. Girl Scouts brings into sharp focus 
the need for nonprofit businesses to be fully aware of these 
regulations. 

Policies Underlying Other States’ Laws  
Do Not Exclude Nonprofits
In Girl Scouts, the court held that the WFDL does not “draw 
any distinction between ‘for-profit’ and ‘not-for-profit’ enti-
ties. Its stated concern is with ‘fair business relations,’ and it is 
beyond dispute that nonprofit corporations can be substan-
tial businesses.”71 In so holding, the court was influenced by 
the WFDL’s express statement of purposes and policies, 
which include the following:

(a) To promote the compelling interest of the public in fair 
business relations between dealers and grantors, and in the 
continuation of dealerships on a fair basis; [and]
(b) To protect dealers against unfair treatment by grantors, 
who inherently have superior economic power and superior 
bargaining power in the negotiation of dealerships[.]72

As the court concluded, there is nothing in these policies 
that carves out nonprofits from coverage. Likewise, there is 
nothing in the stated purposes and policies of any other 
state’s franchise law that suggests a different outcome.

When legislatures express the policies underlying franchise 
relationship laws, the focus of such policies, as with the 
WFDL, is on leveling the playing field between the franchisee 
and the franchisor, the latter of which is seen as inherently 
possessing superior economic power and superior bargaining 
power in the negotiation of dealership and franchise con-
tracts. Virginia’s legislation, for example, is intended to 
“establish a more even balance of power between franchisors 
and franchisees.”73 New Jersey’s law seeks to “protect franchi-
sees from unreasonable termination by franchisors that may 
result from a disparity of bargaining power between national 
and regional franchisors and small franchisees.”74 

Even in the absence of an express legislative statement of 
purpose, courts have been quick to recognize that the princi-
pal feature of these statutes is to counteract the disparity 
between franchisee and franchisor. Thus, the Second Circuit 
found that the purpose of the Connecticut Franchise Act was 
to “prevent a franchisor from taking unfair advantage of the 
relative economic weakness of the franchisee.”75 

The policy of leveling the playing field for franchisees, 
whether expressly stated or simply implicit in the protections 
afforded in the state relationship laws, draws no distinction 
between for-profit and nonprofit businesses. The policy 
seeks fair treatment of franchisees across the board. Assum-
ing that all definitional elements of a statutory franchise or 
dealership are met, it is difficult to articulate a sound policy 

basis that would exclude nonprofit franchisees from these 
statutes’ fair treatment while affording it to others.76

The policies underlying state disclosure laws are also not 
affected by the for-profit or nonprofit status of the parties. 
California was the first state to pass a franchise disclosure 
law, which predated the FTC Franchise Rule, and its state-
ment of legislative intent and purpose stands as the model 
for all disclosure laws that followed. In part, the California 
legislation provides thus:

The Legislature hereby finds and declares that the widespread 
sale of franchises is a relatively new form of business which 
has created numerous problems.  .  .  . California franchisees 
have suffered substantial losses where the franchisor or his or 
her representative has not provided full and complete infor-
mation regarding the franchisor-franchisee relationship, the 
details of the contract between franchisor and franchisee, and 
the prior business experience of the franchisor.

It is the intent of this law to provide each prospective fran-
chisee with the information necessary to make an intelligent 
decision regarding franchises being offered.77

The law requires disclosures in connection with a “form 
of business” without regard to the corporate status of the 
participants in that form of business. As discussed more 
fully in the next section of this article dealing with the FTC 

Franchise Rule, nonprofits are no less susceptible than their 
for-profit counterparts of dispensing or receiving misinfor-
mation, and no sound policy argument can be articulated 
that would allow misinformation to flow in the context of 
one franchise relationship and not the other. 

Operative Definitions in Other States’ Laws  
Do Not Exclude Nonprofits
Application of the definitions of franchise or dealership found 
in other states’ franchise laws—both relationship and disclo-
sure laws—would result in outcomes no different from that 
reached in Girl Scouts. Whether applying a definition that 
hinges, like the WFDL, on the presence of a community of 
interest between grantor and dealer, or a definition that looks 
to a franchisor’s suggestion of a marketing plan and the fran-
chisee’s payment of a franchise fee, none of the statutory defi-
nitions establishes a distinction between nonprofits and 

The policy of leveling the playing 
field for franchisees, whether expressly 
stated or simply implicit . . . , draws no 

distinction between for-profit 
or nonprofit businesses.
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for-profits. In the end, the statutes’ underlying definitions of 
person prove to be all encompassing, including any corpora-
tion or any entity. Nonprofits assuredly fall within these 
designations.78

Exemptions and Exclusions Under State Laws  
Do Not Target Nonprofits
Most of the state disclosure and relationship statutes have 
specific sections expressly exempting coverage and/or express-
ly limiting the definition of franchise or franchise fee to 
exclude certain types of businesses or circumstances.79 

Although the exemptions or definitional limitations are myri-
ad, none identifies or suggests the nonprofit.

Among the disclosure laws, the most prevalent exclusions 
or exemptions include the following: (1)  situations in which 
the franchisor meets certain net worth, experience, and dis-
closure requirements (i.e., the large franchisor); (2) situations 
in which the prospective franchisee is already a franchisee of 
the same franchisor or in which there is a renewal on the same 
or similar terms and there has been no interruption in the 
franchise; (3) any offer or sale to a bank, savings institution, 

trust company, insurance company, or investment company; 
(4) any transaction by an executor, administrator, sheriff, 
receiver, trustee in bankruptcy, guardian, or conservator; and 
(5) any transaction covered by the Petroleum Marketing Prac-
tices Act (PMPA) or other identified dealer law. 

A complementary set of exemptions and exclusions find 
expression in the relationship laws. Typically, these include 
the following: (1)  situations in which goods or services are 
marketed on a door-to-door basis; (2) concessions or leased 
departments at or with a general merchandise retail establish-
ment; (3) entities subject to the PMPA; (4) franchisees or deal-
ers without a place of business in the state; (5) the insurance 
business; and (6) transactions relating to bank credit card 
plans. These are equal opportunity exemptions—available to 
for-profits and nonprofits alike as long as the criteria specified 
in the statutes are met. None excludes nonprofits as a class 
from coverage of the laws.

Two additional exemptions warrant special comment: the 
“retailer’s cooperative” exemption, present in three disclosure 
statutes and in one relationship law,80 and a catchall discretion-
ary exemption present in eleven of the disclosure statutes.81 

A retailer’s cooperative is a nonprofit entity. California’s 
exclusion, for example, defines it as “[a] nonprofit organiza-
tion operated on a cooperative basis by and for independent 
retailers which wholesales goods and services primarily to 

its member retailers.”82 Thus, in the three states that include 
a cooperative exemption within their legislation, the legisla-
tures specifically contemplated nonprofit organizations. By 
purposefully circumscribing the reach of the statutes to only 
one narrow type of nonprofit, the retailer’s cooperative, a 
negative inference arises that other types of nonprofit orga-
nizations that otherwise meet the requirements of the law do 
not fall outside of the statutes.

The catchall discretionary exemption enables the director 
or commissioner of the relevant state agency to “exempt, by 
rule situations not being comprehended within the purposes 
of this law and the registration of which the commissioner 
finds is not necessary or appropriate in the public interest or 
for the protection of investors.”83 For those who believe that 
nonprofits simply do not belong within the reach of fran-
chise statutes, this broad discretionary exemption provides 
an avenue by which the state agents potentially could, if they 
concurred, implement a policy generally excluding nonprof-
its from coverage. However, no state agency has taken that 
position. In an informal survey taken by the authors of most 
of the state administrators with disclosure laws, no state 
administrator conceived of a blanket exclusion from cover-
age for nonprofits.84 With remarkable uniformity, those 
questioned confirmed the general proposition that whether 
an entity or transaction was subject to their state’s statute 
was dependent on whether the entity or transaction fit with-
in the statutory definitions or was subject to an exemption. 
Each relayed that coverage is determined on an ad hoc fact-
specific basis. Although the catchall exemption could be 
made available to a nonprofit franchise operation, the non-
profit status of the parties, standing alone, was not consid-
ered a significant factor.85

Nonprofits Have Skirted State Franchise Laws
The language and structure of the WFDL are consistent with 
every other state’s franchise laws. None makes exception for 
nonprofits. There is nothing remarkable in the Seventh Cir-
cuit’s application of the plain meaning of Wisconsin’s rela-
tionship law to the facts presented in the Girl Scouts case. Yet, 
anecdotally, the overwhelming response to the Girl Scouts 
decisions from the nonprofit bar and nonprofit business sec-
tor is apparently one of surprise. That reaction, in turn, leads 
to the inescapable conclusion that up to now nonprofit fran-
chisors have ignored the states’ franchise laws and have likely 
expanded their franchise or federated systems in noncompli-
ance with those laws, in particular, in noncompliance with the 
disclosure and registration laws.

But how, in the face of such plain statutory language, 
could nonprofit franchisors have been so blind to these laws? 
A cynic might suggest that they were not blind at all but 
simply chose to look away. Another answer might lie in the 
FTC’s interpretation of the FTC Franchise Rule, an inter-
pretation that has resulted in a de facto exclusion of nonprof-
its from the Franchise Rule. Nonprofit franchisors may have 
been misled to believe that an absence of enforcement by the 
FTC under the federal rule meant that they were equally 
excluded from state laws. But that would be a mistake. There 

[The surprised reaction to Girl Scouts] 
leads of the inescapable conclusion 

that up until now nonprofit franchisors 
have ignored state franchise laws . . .”
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is at least some textual support for the FTC’s nonenforce-
ment against nonprofits, textual support that, as we have 
seen, is not present in the state laws. 

In this section, we moved beyond the WFDL and explored 
the policies and statutory language underpinning the state 
relationship and disclosure laws to determine if there is any-
thing in these laws to suggest that nonprofits are not within 
their coverage. We conclude there is not. In the next section, 
we analyze the FTC Franchise Rule, its application to non-
profits, and the discretion with which the FTC is possessed to 
enforce the Franchise Rule against nonprofits if it so chooses.

The FTC Franchise Rule Can Apply to  
Nonprofits If the FTC Allows It
The Federal Trade Commission has established nationwide 
disclosure requirements that must be met by franchisors in 
connection with offers to sell a “franchise.”86 As noted earlier, 
the FTC Franchise Rule is intended to adjust the “serious 
informational imbalance” that exists between franchisors and 
prospective franchisees.87 It does so by requiring franchisors 
to provide prospective franchisees with a Franchise Disclo-
sure Document.88 

Thus far, the FTC has concluded that business arrange-
ments between nonprofits that otherwise have all of the 
characteristics of franchises are not subject to the FTC Rule. 
There is, however, no clear articulation for that position in 
the express language of the Franchise Rule. The definition of 
person in the rule means “any individual, group, association, 
limited or general partnership, corporation, or any other 
entity.”89 Further, like the states’ disclosure laws, there is no 
express exemption for nonprofits. 

The FTC’s position, seemingly in contradiction to the 
plain words of the Franchise Rule, has been articulated in a 
series of informal staff advisory opinions.90 In each of these 
opinions, the FTC staff was asked to assess facts relating to 
an existing or prospective relationship between nonprofit 
franchisors and nonprofit franchisees. In each opinion, the 
FTC staff concluded that a “franchise,” as defined in the rule, 
is not present. Before addressing the rationale for these advi-
sory opinions, however, it is necessary to first understand the 
statutory underpinnings of the FTC Franchise Rule. 

The FTC Rule was promulgated pursuant to the FTC’s 
rulemaking authority under the FTC Act.91 Section 4 of the 
FTC Act contains an unusual definition of corporation that 
controls the reach of the act and the jurisdiction of the FTC 
as it relates to nonprofit corporations. According to FTC § 4, 
a “corporation”

shall be deemed to include any company, trust, so-called Mas-
sachusetts trust, or association, incorporated or unincorporat-
ed, which is organized to carry on business for its own profit or 
that of its members, and has shares of capital or capital stock 
or certificates of interest, and any company, trust, so-called 
Massachusetts trust, or association, incorporated or unincor-
porated, without shares of capital or capital stock or certificates 
of interest, except partnerships, which is organized to carry on 
business for its own profit or that of its members. 92

The reference to corporations “without shares of capital 
or capital stock” is a reference to nonprofit corporations.93 
Thus, a nonstock corporation is within the coverage of the 
FTC Act if it is “organized to carry on business for its own 
profit or that of its members.” That latter requirement 
seems to conflict with some notions of a nonprofit and, 
arguably, results in essentially all nonprofits not being cov-
ered by the act. Neither the commission nor the courts, 
however, have read the language of § 4 to exclude all non-
profits from coverage of the FTC Act. Courts have, for 
example, upheld the commission’s jurisdiction over, and 
enforcement actions against, nonprofit professional and 
trade associations.94 

In California Dental Association v. FTC,95 the Supreme 
Court weighed in on the subject and ruled that the definition 
of corporation in the FTC Act is broad enough to give the 
commission jurisdiction over a nonprofit organization that 
provides “economic benefits” for its for-profit members’ 
businesses.”96 Other than acknowledging that some showing 
of “proximate relation to lucre” was necessary, the Court 
concluded that no minimum threshold percentage of the 
nonprofit entity’s total activities need be shown to be aimed 
at its members’ pecuniary benefit.97 

The Court also explored the meaning of the word profit 
used within the FTC Act’s definition of nonstock corpora-
tions and noted that a court of appeals had stated that 
“according to a generally accepted definition ‘profit’ means 
gain from business or investment over and above expendi-
tures, or gain made on business or investment where both 
receipts or payments are taken into account.”98 Stating that 
it would leave it unanswered for now, the Supreme Court 
nonetheless acknowledged the unresolved question of

. . . whether the Commission has jurisdiction over nonprofit 
organizations that do not confer profit on for-profit members 
but do, for example, show annual income surpluses, engage in 
significant commerce, or compete in relevant markets with 
for-profit players. We therefore do not foreclose the possibility 
that various paradigms of profit might fall within the ambit of 
the FTC Act.99

The FTC has not hesitated to adopt an expansive para-
digm of profit when it deemed that action was necessary to 
prevent unfair methods of competition and deceptive trade 
practices. In Community Blood Banks of Kansas City Area 
Inc. v. FTC,100 the FTC adopted the following interpretation 
of profit in § 4 of the Act:

The only logical meaning which the phrase “organized to 
carry on business for its own profit  .  .  .  ” could have when 
applied to a corporation unable to distribute “profits” realized 
is that the corporation is organized to engage in some under-
taking for which it will receive compensation in the form of 
fees, prices, or dues and is not prohibited by its charter from 
devoting any excess of income over expenditures or other ben-
efit derived from doing business to its own use; i.e., for its own 
self-perpetuation or expansion.101 
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Though the commission’s interpretation of profit was not 
adopted by the Eighth Circuit in that case,102 the Supreme 
Court, as we have seen, has announced that the issue is not 
finally resolved.103

Returning to the FTC Franchise Rule, the question of 
whether arrangements between nonprofits can be a fran-
chise under the FTC Rule has been addressed in a series of 
advisory opinions.104 In addressing the facts presented for 
those opinions, however, the FTC staff chose not to con-
front head-on the definition of corporation in § 4 of the FTC 
Act or, for that matter, the definition of person contained in 
the Franchise Rule itself. Rather, the staff employed a 
roundabout and, in the end, tortured interpretation of the 
phrase continuing commercial relationship found in the Fran-
chise Rule’s definition of franchise.105 

Notwithstanding the FTC staff’s failure to go there, the 
starting point for whether or not nonprofit corporations are 
covered by the Franchise Rule should be the rule’s definition 
of person. That definition presents the typical, very broad 
inclusion of all entities, including “any . . . corporation, or 
any other entity.”106 Clearly, that definition includes nonprof-
it corporations. But that unrestricted definition of corpora-
tion directly conflicts with § 4 of the FTC Act, which, as we 
have seen, places certain limitations on the commission’s 
jurisdiction over nonprofit corporations. Because the com-
mission has only such jurisdiction as Congress has conferred 
upon it by the FTC Act,107 the Franchise Rule’s definition of 
person cannot, and does not, change the limitations estab-
lished by § 4 of the FTC Act. The seemingly unqualified use 

of corporation in the Franchise Rule’s definition of person, 
therefore, must be understood to utilize the same qualified 
definition of corporation established in the Act for nonstock 
corporations. For unexplained reasons, the FTC staff chose 
to ignore these critical, definitional sections of the Franchise 
Rule and the FTC Act.108

Instead, the advisory opinions turn to the phrase continu-
ing commercial relationship in the definition of franchise and, 
through that phrase, seek to reintroduce the jurisdictional 
limitations of § 4 of the Act. “The Rule’s ‘commercial rela-
tionship’ limitation,” the opinions state, “is consistent with 
Section 4 of the FTC Act, which limits the act’s applicability 
to ‘any company . . . which is organized to carry on business 
for its own profit or that of its members.’”109 The opinions then 
proceed to identify the indicia of what distinguishes a non-
profit from a for-profit corporation, such as the formal orga-

nization of the entity, its tax-exempt status with the IRS, 
restrictions on distributions to members, and the charitable 
use of profits.110 

The problem with proceeding in this manner, i.e., address-
ing the entities’ nonprofit status within the context of the 
phrase commercial relationship, is that it confuses the parties 
to the commercial relationship with the relationship itself. 
And, in so doing, the analysis does serious damage to any 
normal concept of a commercial relationship. In Advisory 
Opinion 99-4,111 for example, the FTC staff was faced with a 
fact scenario where the putative franchisor, a nonprofit corpo-
ration, had established thirty active Challenger Center learn-
ing centers. Each learning center was operated by a putative 
franchisee, each of which was also a nonprofit corporation. 
The putative franchisees were required to pay the putative 
franchisor an initial fee of $700,000 for the purchase of equip-
ment, were required to pay annual fees thereafter of $10,000, 
and also purchased trademarked goods at wholesale from the 
putative franchisor for resale at retail shops operated at the 
learning centers. The FTC staff concluded that these transac-
tions and the ongoing relationship they created could not 
form the basis for a franchise because they were not commer-
cial. The transactions were not commercial, the staff opined, 
because the parties to those transactions were nonprofits. 
This analysis is simply wrong and confuses the parties to the 
transactions with the transactions themselves.

Clearly, the payment of $700,000 for equipment is a com-
mercial transaction. The purchase of goods at wholesale for 
resale at retail is a commercial transaction. It matters not who 
the parties to the transactions are. When the U.S. government 
enters into a multiyear, multibillion dollar contract to sell high-
tech military equipment to a foreign government, that is a com-
mercial transaction, and it creates a continuing commercial 
relationship regardless of the fact that neither government was 
formed for the purpose of making a profit. Nor does it matter if 
the weapons are sold below cost, at cost, or above cost, i.e., 
whether or not the seller makes a profit. The presence of a com-
mercial transaction is not dependent on whether one side or the 
other to the transaction got a good deal.

The Uniform Commercial Code (UCC), unarguably the 
statute that regulates commercial transactions, does not 
adjust its coverage based upon the legal status of the parties 
to a sale, equipment lease, or secured transaction. The UCC 
covers all “persons,” a term that encompasses “an individu-
al, corporation, business trust, estate, trust, partnership, 
limited liability company, association, joint venture, govern-
ment, government subdivision, agency, or instrumentality, 
public corporation, or any other legal or commercial enti-
ty.”112 A sale is a sale and a lease is a lease regardless of the 
parties’ legal status and regardless of the perceived econom-
ic benefits achieved between them. 

Using the analysis suggested here, therefore, the first con-
clusion of the FTC staff should have been that the Chal-
lenger Center parties in fact had a continuing commercial 
relationship—and assuming the other elements of the defini-
tion were also present, which they all appeared to be, there 
was a franchise. 

The UCC . . . does not adjust its 
coverage based on the legal status 
 of the parties to a sale, equipment 

lease, or secured transaction.
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it under § 4 of the act. That choice has real consequences. Had 
the FTC staff chosen instead to use the interpretation of profit 
put forth by the commission in Community Blood Banks (that 
is, the receipt of “compensation in the form of fees, prices, or 
dues and . . . devoting any excess of income over expenditures 
or other benefit derived from doing business to its own use; i.e., 

for its own self-perpetuation or expansion”),115 then the Fran-
chise Rule would in all likelihood have been found applicable 
to the Challenger Center parties.116

There is nothing outside of the ordinary in the approach 
taken by the FTC in Community Blood Banks. Indeed, it 
seems to be the rational interpretation of § 4 of the FTC Act. 
In Girl Scouts I, the Seventh Circuit addressed the same 
question of profit in response to GSUSA’s argument that it 
and its councils had none. 

“For-profit” and “not-for-profit” are shorthand classifica-
tions, not literal labels. A “profit” is an excess of revenues over 
expenditures. What distinguishes a for-profit from a not-for-
profit is what the company does with these excess revenues. 
GSUSA understands this distinction. Quoting from Essential 
Elements of a Girl Scout Corporation, a GSUSA publication:

The term “nonprofit organization” does not mean (as is 
most often incorrectly assumed) an organization that cannot 
enjoy a profit. Rather, the term means that the organization’s 
profit may not be distributed to its members, officers, or direc-
tors in their private capacities. Profit is defined as excess reve-
nue over expenses, and commonly known in Girl Scouting as a 
surplus . . . . Nonprofit organizations are permitted to generate 
profits but cannot pass profits on to persons as equity owners.

Girl Scouts of the U.S. of Am., Essential Elements of a Girl 
Scout Corporation 10 (1999) (emphasis added). Indeed, the 
record indicates that both GSUSA and Manitou, although 
“nonprofits,” operate at a substantial surplus.117

As we have said, the commission is not compelled to 
adopt this interpretation under its Franchise Rule. And, no 
doubt, the FTC can assert one interpretation in one setting 
(say, in connection with trade associations) and another 
interpretation in a second setting (say, in connection with 
franchising). But it is fair to ask, and for the commission to 
consider, which interpretation best advances the policies 
underlying the Franchise Rule. We turn to that question.

Finding the presence of a continuing commercial rela-
tionship, however, should not end the inquiry, but the FTC 
staff advisory opinions erroneously make it so. A threshold 
analysis must be undertaken. That analysis, notwithstanding 
the presence of a continuing commercial relationship or 
even a finding that all elements of a franchise are present, is 
whether the FTC is deprived of jurisdiction over one or the 
other of the parties because they fall outside the class of cor-
porations defined in § 4 of the FTC Act. The answer to that 
inquiry will depend on how broadly or narrowly the FTC 
chooses to interpret §  4. In each advisory opinion on the 
topic thus far, the FTC staff chose a very narrow interpreta-
tion: if the company is chartered as a nonprofit and holds an 
IRS tax-exempt status, the company will be presumed not to 
be organized to carry on business for its own profit or that of 
its members and, therefore, not within the coverage of the 
FTC Act or the Franchise Rule.113

Applying that same narrow interpretation of corporation 
and profit, but using the two-step approach suggested here, 
results in the Challenger Center centers falling outside the 
FTC’s jurisdiction, i.e., even though there was in fact a con-
tinuing commercial relationship, the two parties are non-
profit corporations with tax-exempt status and, therefore, 
are outside the reach of § 4 of the FTC Act. Thus, the end 
result we reach here is the same result reached by the FTC 
staff in its advisory opinions, i.e., the Franchise Rule does 
not apply. However, the reason for this result is because the 
FTC does not have jurisdiction over the parties; it is not 
because a blind eye is turned to the parties’ commercial 
transactions and relationship. The paths taken here and in 
the FTC staff opinions to get to the same practical result are 
different. The path matters. 

A Better Way
First, the approach recommended here does not do damage 
to the common understanding of what is a commercial trans-
action or relationship. The presence or absence of a commer-
cial relationship between two parties should not be dependent 
on the FTC’s interpretation du jour of the scope of its juris-
diction under § 4 of the FTC Act. The commercial relation-
ship either is or is not present.

Second, regarding the scope of the FTC’s jurisdiction over 
the parties, the interpretation of the definition relating to non-
profits contained in § 4 of the FTC Act is not fixed in stone. As 
we have seen, different interpretations have been pressed by the 
commission in other settings. The choice of a particular inter-
pretation of § 4 as it applies to nonprofits is a choice within the 
commission’s discretion.114 That choice goes directly to the 
jurisdiction of the FTC over nonprofits otherwise engaged in a 
commercial relationship and otherwise satisfying the definition 
of franchise. The approach suggested here respects that discre-
tion, but it also shines a light on the FTC’s exercise of that dis-
cretion. In other words, the denial of coverage under the FTC 
Franchise Rule to the Challenger Center facts was not due to 
the failure of the parties to engage in a commercial relationship, 
which they surely did, but was the result of a conscious choice 
by the FTC staff to utilize a very limited interpretation of prof-

“ ‘For-profit’ and ‘not-for-profit’  
are shorthand labels, not literal  
labels . . .” What distinguishes  

[the two] is what the company  
does with excess revenues.
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No Policy Calls for the Exclusion of Nonprofits 
from Franchise Laws
Because the application of franchise laws to nonprofits has 
not previously been analyzed, there has been no real opportu-
nity for the nonprofit sector to articulate why it should be 
exempted from franchise laws; however, there would likely be 
overwhelming sentiment for that proposition from nonprofit 
franchisors.118 To a certain extent, therefore, we are left to 
hypothesize what the policy arguments might be. Nonethe-
less, two very broad policy themes emerged from the argu-
ments that were made, or hinted at, in the Girl Scouts case.

Dual Policy Themes
One theme is that, as a charitable organization, a nonprofit is 
not tainted by the same commercial, profit-maximizing 
motives as its for-profit counterparts. A nonprofit’s charitable, 
nonprofit status, therefore, removes the risk of harm in the 
marketplace. A second theme—though, admittedly, difficult 
to cleanly extricate from the first theme—is that nonprofits 
are “mission” driven, not profit driven, and that a superior 
mission not only makes the nonprofit inherently more trust-
worthy but requires government regulators to keep their 
hands off of the mission.

The notion that nonprofits are principally charitable, not 
commercial, in nature is one that has a limited basis in fact. 
The Dickensian image of a charity may play heavily in our 
collective imaginations but not in the real-life activity of 
contemporary nonprofits. Nonprofits operating largely on 
donations represent a small component of the nonprofit sec-
tor. Data show that only 20 percent of the annual funds for 

the nonprofit sector as a whole come from donations.119 
Increasingly and necessarily, nonprofits rely on commercial 
income such as fees for services, product sales, and other 
profit-making ventures.120 Although nonprofits are by law 
prohibited from distributing their profits, “[t]he vow of non-
distribution is not necessarily a vow of poverty.”121 As one 
commentator has concluded, “business firms and nonprofit 
firms converge into similar enterprises, functioning in many 
similar ways, and, to a large degree, governed by self-perpet-
uating management.”122 And as Judge Posner found in the 
Girl Scouts II decision, “[n]o gulf separates the profit from 
the nonprofit sectors of the American Economy.”123 

Like the for-profit sector, extraordinary growth has been 
achieved in the nonprofit sector through franchising. A list 
of the 100 largest nonprofits reveals that substantially more 
than half are organized using a franchise model, including 

such well-known organizations as YMCA, United Way, Boy 
Scouts and other scouting organizations, and most of the 
disease research organizations such as American Cancer 
Society and American Heart Association.124 The motiva-
tions for franchising a nonprofit business differ little from 
those motivating for-profit businesses.125 The label of non-
profit, charitable organization, in short, tells us very little 
about the actual business models or motivations supporting 
the organization wrapped in the label. It is unclear, there-
fore, why that label should matter when it comes to the 
application of franchise laws. 

The fundamental policy underlying the FTC Franchise 
Rule and all state franchise disclosure statutes is that, 
through full disclosure, the opportunities for fraud and 
deception are reduced and the prospective franchisee is 
placed in a position to make an intelligent, informed deci-
sion on the major investment it is about to undertake. There 
is no sound policy explaining why a prospective nonprofit 
franchisee is in any less need of those disclosures. Indeed, it 
is not difficult to suppose that a nonprofit franchisee is in 
greater need of full disclosures. 

In a negotiation between a for-profit franchisor and a pro-
spective for-profit franchisee, it is likely that no matter how 
much faith the prospect places in the reputation, good faith, 
and integrity of the franchisor, there lurks—somewhere, 
deep in the gut of the prospect—the understanding that the 
franchisor is in this transaction to make money off of the 
franchisee. Some innate antenna likely goes up, and the 
prospect proceeds with some sense of caution. No such 
instinctual antenna may show itself when an individual or 
local group of good-hearted citizens is negotiating the open-
ing of a local nonprofit branch of a federated nonprofit orga-
nization. That setting, with its likely heavy focus on mission 
and the very high, if not blind, trust placed in the national 
nonprofit organization, cloaked as it is with its halo of non-
profitness, may completely obscure the substantial financial 
obligations and risks about to be undertaken. People will 
quit real jobs and invest real money to manage and operate 
the new venture. Investment may be in the form of donations 
to the newly formed nonprofit affiliate and not in the form of 
capital stock, but it is nonetheless real money coming out of 
someone’s savings account. It is extremely difficult to arrive 
at a policy argument that denies this individual or group the 
protections afforded by the franchise disclosure laws. 

Although, of course, it is false that all for-profit franchi-
sors prey upon or are “out to get” their franchisees, that 
reality was no impediment to the promulgation of franchise 
disclosure laws. There was enough misinformation being 
disseminated by enough for-profit franchisors, whether 
intentionally or not, to warrant the disclosures that this leg-
islation requires. It is also patently false and naive to sup-
pose that all nonprofits can do only good and that they are 
not as capable as for-profits of disseminating, intentionally 
or otherwise, false and misleading information. To dispel 
this notion, just conjure up the newscast images of disgraced, 
weepy-eyed televangelist preachers who have fleeced their 
flocks. Simply being a nonprofit is not a policy reason for 

Although nonprofits by law are 
prohibited from distributing their 

profits, “[t]he law of nondistribution 
is not necessarily a vow of poverty.”
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preventing full disclosure to prospective franchisees.126

A second theme emerging from the Girl Scouts case is 
that the mission of a nonprofit should separate it from its 
for-profit counterparts and excuse the nonprofit from cover-
age under the franchise law. The court in Girl Scouts found 
that the WFDL expresses no concern for the mission or 
other motivation of the grantor.127 The same is true of the 
other state franchise laws and the FTC Franchise Rule. The 
real or perceived merit of one franchise system’s mission, 
purpose, goal, or quality has nothing to do with the creation 
or enforcement of franchise laws. The laws, for example, 
come down no harder on a budget motel chain than on a 
luxury, five-star resort franchise. Similarly, the law is, and 
should be, blind to whether a hamburger franchise steams or 
charbroils its burgers. These distinctions between products 
and services are not any part of the franchise laws. 

A nonprofit’s mission should have no different treatment. 
Is a system of nonprofit nursing homes inherently superior 
to that of a system of for-profit nursing homes? Even if some-
one engaged in that debate and tried to pick a winner, it 
seems entirely uncontroversial to suggest that state and fed-
eral regulators and the courts have no business entering the 
fray. It is the marketplace, not the regulators, that will 
choose the superior product or service. The strength of a 
mission is not a rational policy for excluding nonprofits.128

Finally, any concern that a nonprofit might have for 
maintaining control over its mission is no different from any 
franchisor’s concern over maintaining control over the qual-
ity of the brand, products, and services comprising a fran-
chise system. The franchise relationship laws, such as the 
WFDL, allow for terminations if the grantor/franchisor has 
good cause. Certainly, if a nonprofit franchisee goes “off 
message,” the franchisor would be within its statutory rights 
to terminate the franchisee if the default is not cured within 
the typically short notice and cure periods contained in 
these types of statutes. Franchise relationship laws do not 
impede any franchisor’s control over its brand, message, or 
mission. Control of the message or the mission, therefore, is 
not a policy for distinguishing nonprofits from for-profits.

Franchising Is a Choice
It is important to state an obvious point that often gets lost: 
franchising is a choice. Whether or not to expand a branded 
product or service through a franchise model is entirely within 
the discretion of the owner of the brand. There is no coer-
cion. If the brand owner wants to avoid franchise regulation, 
he shouldn’t franchise. No one—certainly not the state of 
Wisconsin—told GSUSA, for example, that in order to 
expand Girl Scouting in the state of Wisconsin it had to do so 
using a franchise or dealership model. Rather than establish-
ing councils as independent franchisees or dealerships, the 
councils could have been established as wholly owned subsid-
iaries of GSUSA or as GSUSA’s branch offices. Had GSUSA 
expanded its services (and, concurrently, ensured its absolute 
control over local operations) using one of these other busi-
ness formats, the WFDL would have had no application. 

The benefit to GSUSA in choosing a franchise format 

was that it was able to expand its branded services through-
out the country without expending its own capital and with-
out assuming the business risks and expenses assumed by 
each of the independent councils, including the expense of 
acquiring and maintaining enormous real estate assets, the 
risk of personal injury claims by campers at the hundreds of 
independently owned and operated Girl Scout camps, the 
payroll and insurance costs associated with large staffs, real 
and personal property lease expenses, and every other risk 
and expense associated with owning and operating an inde-
pendent business. The franchise laws offer a fairly straight-
forward trade-off: if the brand owner wants to have another 
party assume these significant financial obligations and 

risks, then full disclosures regarding the nature of the busi-
ness need to be made up front and, in those states with rela-
tionship laws, some level of reasonableness or good cause 
will be required before the investment of the franchisee or 
dealer can be lost through termination or nonrenewal. It is a 
trade-off entirely within the control of the brand owner. 

Conclusion
For reasons that are unclear, nonprofits have avoided the 
spotlight of coverage under state franchise laws even though 
they have actively engaged in franchising throughout the 
country for years. Girl Scouts of the United States of Ameri-
ca’s aggressive restructuring of its nationwide network of 
councils, and one council’s steadfast refusal to go along, has 
now directed the spotlight front and center. The Seventh Cir-
cuit has ruled that GSUSA’s relationship with its council is a 
franchise or, more specifically, a dealership under Wisconsin 
law. The relationship falls squarely within the plain words 
used in the statute to define a dealership, and there are no 
express or implied exemptions or exclusions that remove 
either party from coverage simply because of their status as 
nonprofits. There is also, we have shown, nothing in the lan-
guage or underlying policies of the numerous other state fran-
chise or broadly applicable dealership statutes suggesting that 
nonprofits as a class enjoy any special status or treatment. 

The consequence of the Girl Scouts decisions is that non-
profit franchisors that have been expanding in states with 
franchise disclosure laws without making the statutorily 
required disclosures or without registering with the state 
authorities are likely operating in violation of the law and 
are subject to the ramifications of those violations, both in 

The real or perceived merit of a  
franchise system’s mission has  

nothing to do with the creation 
or enforcement of franchise laws.
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the form of civil actions by dissatisfied franchisees and 
administrative actions taken by the state agencies charged 
with enforcing these laws. Further, in those states having 
franchise relationship laws, the top-down authority that 
nonprofit franchisors previously wielded over their indepen-
dent affiliates may be more readily, and effectively, called 
into question now that the emperor’s clothes have been 
revealed for what they are. 

Finally, at the federal level, the FTC and its staff should 
reconsider the pass thus far extended to nonprofits under the 
FTC Franchise Rule. Although the FTC’s exclusion of non-
profits can be rationalized under its current, narrow inter-
pretation of the word profit found in § 4 of the FTC Act, the 
question is whether the exclusion can be justified. The FTC’s 
interpretation of profit under the Franchise Rule is at odds 
with the position that it has taken in other settings. It is also 
at odds with the fundamental policy underlying the Fran-
chise Rule, which is to remedy the serious informational 
imbalance between franchisors and prospective franchisees. 
The FTC must ask itself why a nonprofit franchisor engaged 
in a continuing, commercial franchise relationship with 
another nonprofit business should be immunized from the 
Franchise Rule’s disclosure requirements.
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